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IN THE UNITED STATES DISTRICT COURT 


FCR THE DISTRICT OF VERMONT 


JEROME J. WELLS, ) 
Plaintiff ) 

On his own behalf and ) 
on behalf of all those ) 
similarly situated, ) 

) 


vs. ) 


JAMES E. MALLOY, 
Commissioner of Motor 
Vehicles of the State 
of Vermont, ) 

Defendant ) 


COMPLAINT 


This is a civil rights action challenging the suspension 
of the right to drive any car within the State of Vermont for 
the sole reaso. that plaintiff has failed to pay a tax when he 
purchased two cars several years ago. Plaintiff seeks to 


, 


Maintain this case as a class action. 


ike Jurisdiction 


1. This is an action for declaratory and injunctive 
relief brought under the Civil Rights Act, 42 U«6.C. § 1983, 
and under the Fourteenth Amendment to the United States 
Constitution. The amount in controversy exceeds $10,000 
exclusive of the interest and costs. 

2. The jurisdiction of the Court is invoked pursuant 


to 28 U.S.C. §§ 1343(3) and 133l(a), this suit being brought 


to redress the deprivation under color of state law of 
rights secured by the Constitution ci the United States 
providing for due process and equal protection of the law 


for all citizens. 


Til. Parties 

3. The named plaintiff herein, Jerome J. Wells, 
resides and is domiciled in Milton, Vermont. 

4. Pursuant to Fed. R. Civ. P. 23(a), (b) (1), (2), 
and (3), plaintiff sues on his own behalf and on behalf of 
all persons similarly situated. The class is composed of 
all persons in the State of Vermont who have had their license 
suspended for failure to pay a Vermont Motor Vehicle Purchase 


m™ 


and Use Tax. 

. Defendant, James E. Malloy, Vermont Commissioner of 
Motor Vehicles is sued individually and in his official 
capacity. Defendant is responsible for the general operation 
and enforcement of the motor vehicle laws of the State of 
Verment, and has collection and enforcement responsibility for 


the Vermont Motor Vehicle Purchase and Use Tax, as set forth in 


32 V.S.A. § 8901 et seq. 


IV. Claim 
6. Plaintiff's right to operate a motor vehicle within 
the State of Vermont has been suspended solely because he has 
failed to pay to the State of Vermont an amount of tax due 
under the Vermont Motor "“*shicle Purchase and Use Tax Statute, 


32 V.S.A. § 8901 et seq. A copy of the Motor Vehicle 


Department's demand for payment and suspension notice are 


attached hereto and designated Exhibit lI. 


7. Plaintiff does not dispute that said tax is owing 
in the amount alleged. 

8. Plaintiff is financially unable to pay the said 
Purchase and Use Tax. 

9. Plaintifz requires his motor vehicles driver's 
license to visit the doctor, shop for groceries, and for 
other necessities and amenities of daily life. No other 
members of plaintiff's family residing with him have a driver's 
license. Plaintiff suffers tremendous hardship, and irreparable 


and immediate harm from the continued suspension of his license. 


10. The statutory provisions in question in effect set 
up two classes of motor vehicle operators: (1) those who owe 
a purchase and use tax, and (2) those who owe no such tax. 
The State of Vermont has no compelling interest in so class- 
ifying its citizens, nor is the classification reasonably 
related to the purpose of the motor vehicle licensing statutes. 


Thus the statutory provisi:..s violate equal protection of the 


iaw. 
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V. Three-Judge Court 


ll. Plaintiff moves that a three-judge court be convened 


pursuant to 28 U.S.C. §§ 2281 and 2284. 


VI. Relief Requested 


WHEREFORE PLAINTIFF PRAYS THIS COURT: 

(1) Enter an order that this action we maintained as 
a Class action. 

(2) Convene a three-judge district court to consider 
the merits of this action. 

(3) Declare 32 V.S.A. § 8909 unconstitutional. 

(4) Issue its preliminary and permanent injunction 
requiring the defendant to restore plaintiff's motor vehicle 
iriver's license and the rights attendant thercto. 

(5) Consolidate the hearing on the request for a pre- 
liminary injunction with the trial on the merits. 


(6) Order such further relief as is appropriate and 


DATED: January 24, 1973. 


f / Rocer E. Kohn 

ROGER b&. KOHN 

Vermont Legal Aid, Inc. 
192 Bank Street - Box 562 
curlington, Vermont 


I have read the above complaint, and the facts therein 
¢- are true to the best of my knowledge. 
January 24, 1973 
/s/ J_rome J. Wells 
Jerome J. Wells 
Signed and sworn to before me this 24th day of January, 
1973. 


s Roger E. Kohn 
Notary Public 
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4. €. MALLOY 

Commissioner 

R, E. GROUT 

Geputy Commissioner 
. STATE OF VERMONT 
DEPARTMENT OF MOTOR VEHICLES 
MONTPELIER 

F 05602 


December 28, ,1972 
— File #072872-21B 


Amount $129. 
Jerome . Wells unt $129.00 


R.F.0. #2 
Milton, Vermont 


Dear Sir or ifadam: 


Please be advised that 
has requested this division to 
n 


or your operating privilege i 


the Purchase and Use Tax section 
S end your operator's license and/ 
the State of Vermont. 
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eu 
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If the Purchase anc Use Tax ana/or penalty described in 
the enclosed letter is not received prior to__ Jan, 10/73 9 
the svspension will be issued and will remain in effect until pay- 
ment in fi'1 is received. 


Return or present this letter with your payment. 


Very truly yours, 


L. EB. Parker 

Divector of Driver Improvement 
LP: 
enclosure 


VT 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF VERMONT 


JEROME J. WELLS, 
Plaintiff 
On his own behalf and 
re on behalf of all those 
similarly situated, 
CIVIL ACTION NO. 73-30 
vs. 


JAMES E. MALLOY, 
Commissioner of 
Motor Vehicles of the 
State of Vermont, 
Defendant 


mee ese es es ee ae ae ae es ee 


MOTION FOR TEMPORARY RESTRAINING ORDER 


Upon the verified complaint herein, plaintiff, by his 
attorney, respectfully moves this Court issue an Order 
directing defendant to restore to plaintiff his Vermont 
motcyr vehicle driver's license and the rights attendant 
thereto. 


ALL UNTIL FURTHER ORDER OF THIS COURT. 


DATED: January 24, 1973. 


pre s/ Roger E. Kohn 
ROGER E&. KOHN 
Vermont Legal Aie Ine. 
192 Bank Street ox 562 


Burlington, Ver 


atten 


UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF VERMONT 


JEROME J. WELLS, : 
Plaintiff : CIVIL ACTION FILE NO, 


Vv. : 
JAMES E. MALLOY, 
Commissioner of Motor 


Vehicles, 
Defendant 


STIPULATION 


Plaintiff, by his attorney, Roger E. Kohn, and defendant, 
by his attorney, Kimberiy B. Cheney, the Attorney General of 
the State of Vermont, hereby ajree and stipulate as follows: 

1. The plaintiff's right to operate a motor vehicle 
within the State of Vermont has been suspended; 

Zz. Defendant has no objection to the entry of an order 
directing defendant to restore plaintiff's right to operate a 


motor vehicle, and the privileges attendant thereto; said 


order to remain in effect until further order of this Court. 


January 31, 1973 __/s/ Roger E. Kohn ax 
ROGER E. KOHN 
Vermont Leg‘ 4 Aid, Inc. 
Attorney for Plaintiff 
192 Bank Street - Box 562 


Burlington, Vermont 


January 26, 


1973 


ma 


KIMBERLY B. CHENEY 
Attorney General 


By: 
/s/ Martin K. Miller 
“Deputy Attorney General 
Attorney for Defendant 
Pavilion Office Building 
109 State Street 
Montpelier, Vermont 
Tel: 828-3171 


JAMES E. MALLOY, 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF VERMONT 


JEROME J. WELLS, ET AL., ) 


Plaintiff ) 


vs. CIVIL ACTION NO. 73-30 


Commissioner of Motor 

Vehicles of the 

State of Vermont, 
Defendant 


a 


TEMPORARY RESTRAINING ORDER ( 
Jerome J. Wells, plaintiff in the above-encitied matter, 
having filed an application for a temporary iestra: ing 
order, it appearing from the plaint‘ff's complaint, the 
motion for a temporary restraining order and th stipulation 
filed January 31, 1973 by counsel for the plaintiff and 
counsel for the defendant that plaintiff will suffer immediate 
and irreparable harm in that he will be unable to visit the 
doctor, shop for groceries, and c»btain other necessities and 
amenities of daily life without substantial hardship if 
defendant, his agents or employees continue to withhold 
plaintiff's license to operate a motor vehicle in the State 
of Vermont in accordance with :' + provisions of 32 V.S.A. 
§ 8909; and it appearing that plaintiff has demonstrated 
that his claim that the taking of his operator's license 
solely for failure to pay the Vermont Purchase and Use Tax 
due pursuant to 32 V.S.A. § 8901 et seq., denies him equal 
protection of law has a reasonable chance of probable success; ee 


and i. further appearing that defendant's counsel has entered 


into a stipulation providing that a temporary restraining 


|, 


order should issue to continue in force until a decision 
is reached on the merits of plaintiff's claim or to remain 
in effect until further order of the Court, 
WHEREFORE, in accordance with the stipulation of the 
parties filed January 31, 1973, it is ORDERED AND ADJUDGED: 
That the defendant, James E. Malloy, his agents and 
employees are temporarily restrained from continuing to 
suspend and withhold Jerome J. Wells' motor vehicle operator's 
license pursuant to the provisions of 32 V.S.A. § 8909. 
DATED at Burlington in the District of Vermont, this 


6th day of February, 1973. 


/s/ Albert W. Coffrin se 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF VERMONT 


JEROME J. WELLS, ET AL., 
Plaintiff 
vs. CIVIL ACTION NO. 73-30 
JAMES E. MALLOY, 
Commissioner of Motor 
Vehicles of the State 
of Vermont, 
Defendant 


meee eee eee ee 


ANSWER 

Now comes the Defendant through his attorney, Richard 
M. Finn, Assistant Attorney General, and hereby answers the 
Complaint as follows: 

II. Jurisdiction 

The Defendant denies the allegations in paragraphs No. 
l and 2 of said Complaint and further avers that said Complaint 
fails to state a claim against the Defendant because no rights, 
privileges, or immunities within the meaning of 42 U.S.C. 
Sec. 1982 or 28 U.S.C. Sec. 1343 and Sec. 1331 are involved 
in this action and the amount in controversy does not exceed 
the sum of $10,000. 

III. Parties 

The Defendant admits the allegations contained in 
paragraph No. 3 of said Complaint. 

The Defe ant denies the allegations contained in 
paragraph No. 4 of said Complaint. The Stipulation between 


the parties dated March 7, 1873 provides in paragraph No. l 


that the Plaintiff withdraws the class action allegations. 


The Defendant admits the allegations contained in 


paragraph No. 5 of said Complaint insofar as they relate 


the duties of the Commissioner of Motor Vehicles. 


The Defendant is without sufficient information to 


asce. cain the correctness of the allegations contained in 


paragraphs No. 6 through No. 9, of said Complaint and therefore 


denies the same. 


The Defendant denies the allegations contained in 


10 of said Complaint. 


paragraph No. 


V. Three-Jucige Court 


. The Defendant objects to the convening of a three-judge 


court and avers that 32 V.S.A. Section 38909 is not unconstitut- 
ional. 
VI. Relief Requesied 

The Defendant denies that the Plaintiff is entitled to 
the relief requested in said Complaint. , 

WHEREFORE, Defendant respectfully requests this Honorabic 
Court to dismiss Plaintiff's Complaint as it fails to state 
a cause of action upon which relief can be granted. 
os Dated at Montpelier, County of Washington, State of 
Vermont, this 7th day of March, 1973. 

KIMBERLY B. CHENEY 


Attorney General 


By: /s/ Richard M. Finn 
Richard M. Finn 
Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF VERMONT 


JEROME J. WELLS, ET AL., 
Plaintiff 


vs. CIVIL ACTION NO. 73-30 


JAMES E. MALLOY, 
Commissioner of Motor 
Vehicles of the 
State of Vermont, 

Defendant 


STIPULATION 


The parties to this acticin, by and through their attorneys, 
muiually agree and stipulate as follows: 

l. Plaintiff hereby withdraws the class action allegations 
of his complaint, and agrees not to seek to maintain this 
action as a class action. 

2. Defendant hereby agrees that he will extend to all 
persons in the State of Vermont who have had their licenses 
suspended solely for failure to pay a Vermont Motor Vehicle 
Purchase and Use Tax any relief which the Court orders for the 
named plaintiff in this action, in conformity with the reasoning 
of the Court's opinion. 

3. Defendant hereby stipulates that he will raise no 
objection to the entry of an order directing defendant to 
restore the right to operate a motor vehicle, and the rights 
attendant thereto, until further order of the Court, of any 
individual who had his license suspended solely for failure to 
pay a Vermont Motor Vehicle Purchase and Use Tax and who seeks 
to intervene in this action; nor will defendant oppose the 


intervention of such an individual. 


$ ° Via e f 
&, ae 


February 27, 


March 7, 1973 


1973 


ahd os 


JEROME J. WELLS 


BY s/ Roger E. Konn 


ROGER E. KO 
VILLA & KOHN 
P.O. Box i36 


Hinesburg, Vermont 


ATTORNEYS FOR PLAI 


JAMES ©. MALLOY 


r / / 


_— . mo — 
bt f/S/ Richard M. rill 


Office of the Attorney 
Montpelier, Vermont 


TTORNEY FOR DEFENDA 
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Assistant Attorney General 
General 


UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF VERMONT 


Jerome J. Wells, on. n 
behalf and on behalf all 
those similarly situateJ 


and 
Frances Barbeau, Edward A. 3 
Sweetser, David N. O'Connell,: CIVIL ACTION FILE NO.73-30 


Conrad Moore, Walter Holmes, 
Laura May Noyes, Robert Lee 
Booth, Shirley A. Marsha 
and Raymond Chester 
Lucas, Jr., 
Intervening Plaintiffs 
Vv. 
James E. Malloy, 
Commissioner of Motor 
Vehicles of the State 
of Vermont 
OPINION AND ORDER 
slaintiff alleges that his right to operate a motor 
vehicle within the State of Vermont has been suspended solely 
because he has failed to pay to the State a tax due under the 
Vermont Motor Vehicle Purchase and Use Tax, 32 V.S.A. §§ 
8901-8915 (Supp. 1973). Plaintiff does not dispute that the 
tax is owing in the amourt demanded by the State, but claims 
that the statutory provisions deny him, and others similarly 
situated, the equal protection of the laws, in that he is 
financially unable to pay the Purchase and Use Tax and yet 
require his operator's license to obtain necessities of 
life. It is plaintiff's claim that the statute providing 
for suspension of the operator's license for failure to pay 


i/ 
the Purchase and Use Tax, 32 V.S.A. § 8909, is 


a 
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unconstitutional in that there is no rational relation 
between the statute and the legislative purpose, nor can 
the State show a compelling interest for suspending an 
operator's license when the Purchase and Use Tax is not 
paid. 

Plaintiff claims that this Court is vested with juris- 

2/ 
diction by virtue of 28 U.S.C. § 1343(3) and 28 U.S.C. 
3/ 

§ 1331 (a). He seeks to maintain this action as a ciass 


action, to have a three-judge district court convened 


pursuant to 28 U.S.C. §§ 2281 and 2284, and to have this 


Court declare 32 V.S.A. § "9 unconstitutional. He asks 
the Court to issue prelimin and permanent injunctions 


requiring defendant to restore plaintiff's operator's 

license. Nine addi mal plaintiffs have been allowed to 
interveue upon the granting of their mov.ions for leave to sc 
do. Defendant, the Vermont Commissioner of Motor Vehicles, 
challenges the jurisdiction of this Court to entertain the 
claims and has moved to dismiss for lack of subject matter 
jurisdiction relying on 28 U.S.C. § 1341. A single judge 
may decide whether this court has the necessary jurisdiction 


to entertain a matter requiring a three judge panel. Ex 


parte Poresky, 290 U.S. 30, 31-32 (1933); Hickmann v. Wujick, 


223 F. Supp. 1221 (E.D.N.Y. 1971), aff'd 48@ F.2d 895 (2d 
Cis. ists}. 

Were it not for the existence of 28 U.S.C. § 1341, it 1s 
clear that jurisdiction over the subject matter of this 


controversy would be conferred upon this court by virtue of 


28 U.S.C. § 1343(3). However, the mandate of § 1341 is 


Clear--this court shall not, where a plain, speedy, and 

efficient remedy may be had in State Court, enjoin, suspend 

or restrain the assessment, levy or collection of any tax 
3/ 

under State law. 

Our inguiry as to the effect of § 1341 consists of 
three questions. First, does this action involve the 
assessment, levy, or collection of a state tax; secondly, 
what is the nature of the relief that the plaintiff seeks; 
and finally, whether there is a plain, speedy and efficient 
remedy available in the Vermont Courts. 

Taking up these qu2stions in inverse order, we 
think it is clear that there is < plain, speedy and efficient 
remedy in the State courts. Plaintiff could bring an action 
in the County Court seeking the same declaratory and 
injunc.ive relief he secks in this Court. in Vee SS 


V.R.C.P. 65; Graves v. Town of Waitsfield, 130 Vt. 292 (1972). 


In Graves. the Vermont Supreme Court held that injunctive 


relief could be granted in a declaratory judgment action. 
fhe answer to the second question is obvio.is from the face 
of the complaint and the discussion above-~plain-iff is 
seeking a declaration that 32 V.S.A. § 8909 is unconstitutional 
and requests an injunction requiring defendant to restore 
his operator's license. If the relief requested is granted 
it 1s clear that the operation of 32 V.S.A. § 8909 will be 
sus, ended. 
With regard to the question of whether this action 


_nvolves the assessment, levy, or coilection of a state tax, 


os 


Plaintiff claims that the challenged section is not a 
"collection" of the tax as mentioned in § 1341, but only 

an aid to collection or a mears of collection. Plaintiff 
claims that § 1341 is intended for situations where the 
challenge is to the tax itself or to the propriety of its 
assessment. However, in our view this is a mere play on 
words and in fact "collection" and "enforcement" are so 
intertwined inextricably witn one another that we would be 
required tc draw an inipossible distinction between the 
mear.s and the end of the tax collection process in order to 
accept the plaintiff's contention in this regard. Section 
8909 is found in Chapter 219 of Title 32 of the Vermont 
Statutes Annotated. Title 32 is entitled Taxation and 
Finance, Chapter 219 3s entitled Motor Vehicle Purchase and 
Use Tax, and § 8909 is entitled Enforcement. In addition, 
§ 8905 of Chapter 21 of Title 32 is entitled PTI 4 
Subsection (c) of § 8905 provides for a monetary penalty 
for failure to make timely payment of the tax when due. It 
is our belief that § 8909 cannot be isolated from the other 
provisions of Chapter 219 of Title 32 and the section involves 
the collection of the Motor Venicle Purchase and Use Tax 
quite as much as the penalty provided in § 8905(c). We 
think it is clear that § 8909 is directly a part of the 

e sllection of the Motor Vehicle Purchase and Use Tax and 


even if it be characterized as a means or an aid tec 


collection it clearly falls within the context of § i341 


which deprives this court of jurisdiction to hear this matter. 
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The Second Circuit said in American Commuters 
Association, Inc. v. Levitt, 405 F.2d -148 (1969): 

(W]hen there are adequate State remedies 

available, § 1341 means that it so plainly 

says and that federal jurisdiction is still 

precluded by it. 
405 F.2d at 1151. 
The plaintiffs in American Commuters had sought to base 
jurisdiction of the action on 28 U.S.C. § 1343(3) and 42 
U.S.C. § 1983. 

Plaintiff points out that subsequent to the decision 
in American Commuters, the Supreme Court decided Mitchum v. 
Foster, 407 U.S. 225 (1972), holding thereby that 42 U.S.C. 
§ 1983 is within the exception of the federal anti-injunction 
statute, 28 U.S.C. § 2283, which provides that a federal coprt 
may nct enjoin state court proceedings “except as expressly 
authorized by Act of Congress." We believe the Supreme 
Court's decision in Mitchum v. Foster is inapplicable to this 
motion to dismiss based on 28 U.S.C. § 1341, since § 1341 
contains no exception for suits authorized by Act of Congress 
as does 28 U.S.C. § 2283. Indeed, § 1341 allows no exceptions 
of any sort where a plain, speedy and efficient remedy exists 
in the state courts. 

Subsequent to the Supreme Court's decision in Mitchum 
v. Foster, the Second Circuit has held that basing a complaint 
for school cax relief upon an alleged violation of the Civil 
Rights Act or of the Federal Constitution will not avoid 
prohibition of 28 U.S.C. § 1341. Hickmann v. Wujick, 488 


F.2d 875 (2d Cir. 1973}. 


Section 1341 also precludes the granting of a 


declaratory judgment when the State remedy is plain, speedy 
and efficient. Hickmann v. Wujick, 333 F. Supp. 1221 (E.D. 
N.Y. 1971), aff'd 488 F.2d 875 (2d Cir. 1973); City of 


Houston v. Standard-Triumph Motor ©)., 347 F.2d 194 (5th 


Cir. 1965); Wyandotte Chemicals Corp. v. City of Wyandotte, 


(6th Cir. 1963). 


32) F52a 927 


We are satisfied that a State court is the proper 


forum in which the plaintiff should seek his remedy. As 
stated by the Supreme Court in Matthews v. Rogers, 248 U.S. 
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Whenever the question has been presented, this 
Court has uniformly held that the mere illegality 
or unconstitutionality of a state or municipal tax 
is not in itself a ground for equitable relief in 
the courts of the United States. If the remedy 

at law is plain, adequate, and complete, the 
aggrieved party is left to that remedy in the 


state courts, from which the complaint may be 
brought to this Court for review if any federal 
question be involved... a 


WHER?FORE, the motion of defendan’ Malloy is 
granted and the plaintiff's complaint and those of the 
intervenors are hereby dismissed and the Temporary Restraining 
Orders are hereby dissolved. 

Dated at Burlington in the District of Vermont, this 
lst day of July, 1974. 


/s/ Albert W. Coffrin 


District Judge 


FOOTNOTES 


32 V.S.A. § 8909 provides as follows: 


If the tax due under subsections (a) and (b) of 
section 8903 of this title is not paid as herein- 
before provided the commissioner shall suspend such 
purchaser's right to operate a motor vehicle within 
the state of Vermont until such tax is paid, and such 
tax may be recovered with costs in an action brought 
in the name of the state on this statute. 


28 U.S.C. § 1343(3) provides as follows: 


The district courts shall have original 
jurisdiction of any civil action authorized by 
law to be commenced by any person: 


x * * 


(3) To redress the deprivation, under color 
of any State law, statut*. ordinance, regulation, 
custom or usage, of any right, privilege or 
immunity sre tured by the Constitution of the United 
States or .,° any Act of Congress providing for equal 
rights of citizens or of all persons within the 
jurisdiction of the United States; 


28 U.S.C. § 1331(a) provides as follows: 


(a) The district courts shall have original 
jurisdiction of all civil actions wherein the 
matter in controversy exceeds the sum or value of 
$10,000 exclusive of interest and costs, and arises 
under the Constitution, laws, or treaties of the 
United States. 


28 U.S.C. § 1341 provides as follows: 


The district courts shall not enjoin, suspend 
or restrain the assessment, levy or collection of 
any tax under State law where a plain, speedy and 
efficient remedy may be had in the courts of such 
Sti 


Neither the judicial decisions nor § 1341 require that 
the state remedy be the best remedy available or even 
equal to or better than the remedy which might be 
available in the Federal Courts. Bland v. McHann, 

463 F.2d 21 ,3th Cir. 1972). 


32 V.S.A. § 84.5 provides as follows: 


(a) Every purchaser of a motor vehicle subject 
to a tax under subsection (2) of section 8903 of 


; title shall forward such tax form to ‘ne 

lissioner, together with the amount of tax 
due, within thirty days of the time of first 
registering or transferring a registration to 
such motor velicle. 


(b) Every person subject to a use tax under 
subsection (b) of section 8903 of this title shall 
forward such tax form and the tax due to the 
commissioner with the registration application 
or transfer, as the case may be, and fee at the time 
of first registering or transferring a registration 
to such motor vehicle as a condition precedent to 
registration thereof. 


(c) If the tax due under subsections (2) and 
(b) of this section is not paid as provided, a 
penalty of an additic:4i cne per cent of taxable 
cost of $150.00 whic’.-ver is smaller. 


Quoted in American Commuters Ass'n., Inc. V. Levitt, 
405 F.2d 1148, 1151 (2d Cir. 1969). 
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UNITED STAVES DISTRICT COURT 
FOR THE 
DISTR .CT OF VERMONT 


JEROME J. WELLS, ET AL., 


VS. : CIVIL ACTION FILE NO. 73-30 


JAMES E. MALLOY, 
COMMISSIONER OF MOTOR 
VEHICLES OF THE STATE 
OF VERMONT 


NOTICE OF APPEAL 

Notice is hereby given that plaintiff in the above action, 
and all intervening plaintiffs, hereby appeé to the United 
States Court of Appeals for the Secon: ..rcuit from the 
order dismissing plaintiff's complaint and the complaints 
of intervenors, and dissolving the temporary restraining 
orders, which.order was entered in this action cn the list 
day of July, 1974. 


Dated this 29th day of July, 1974. 


; 
/s/_ Roger E. kohn 


ROGER EF. KOHN 
P.O. Box 136 
Hinesburg, Vermont 05461 


ATTORNEY FOR PLAINTIFF 


_/s/ William A, Dalten 
Vermont Legal Aid, Inc. 
ATTORNEYS FOR INTERVENING 
PLAINTIFFS 


514 F.2d 74 
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UNITED STATES COURT OF APPEALS 
For tug Seconp Circuit 
— 2 
No. 502—September Term, 1974. 

(Argued January 13, 1975 Decided January 23, 1975.) 
Docket No. 74-2067 
24 

JEROME J. Weis, Epwarp A. Sweetser, I’rances M. Bar- 

BEAU, Water Hotmes, Conrav Moore, Davin N. O’Con- 
NELL, Laur’ >‘ay Noyes, Ronatp Mites MaGont, SuiRuey 
A. Marsh, hosert Lez Buotn, Raymonp CuHzster Lucas, 
JR., 


Appellants, 
V. 


James EX, Matioy, Commissioner of Motor Vehicles 
of the State of Vermont, 
Appellee. 


Before: 
LuMBARD, FRIENDLY and GURFEIN, 
Circuit Judges. 
Eee SR eee ee 

Appeal from a judgment of the District Court for the 
District of Vermont, Albert W. Coffrin, Judge, which dis- 
missed, on the basis of 28 U.S.C. § 1841, an action under 
the Civil Rights Act to enjoin the enforcement of a sec- 
tion of the Vermont Motor Vehicle Purchase and Use Tax 
which direcied the Commissioner of Motor Vehicles to sus- 


pend the right to operate a motor vehicle of a person in 
default in payment of the tax. 
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Reversed and remanded with instructions to request the 
convening of a three-judge court. 
——_—_—_—o-——_ — 


Roorr BE. Kony, Esq., Hinesburg, Vt. (Vermont 
Legal Aid, Inc., and Michael J. Ilertz, Ksq., 
Sprit gfield, Vt., of Counsel), for Appel-, 
lants. 


Ricuarv M. Frxw, Assistant Attorney General, 
State of Vermont, for Appellee. 


ee ee naa 
Frienpiy, Circuit Judge: 


This appeal raises a novel question concerning the scope 
of 28 U.S.C. § 1341. This provides: 

The district courts shall not enjoin, suspend or 
restrain the assessment, levy or collection of any 
tax under State law where a plain, speedy and effi- 
cient remedy may be had in the courts of such State. 


The action was brought in the District Court for Ver 
mont. Plaintiff Wells claimed that he had failed to pay 
the taxes due under Vermont’s Motor Vehicle Purchase 
and Use Tax! because of financial inability and that, in 
consequence, the Commissioner of Motor Vehicles had 
suspended his driver’s license under 32 Vt. Stat. Ann. 
§ 8909.2 Plaintiff did not dispute that the tax was due 
and owing but claimed he was unable to pay, and that 


he needed his driver’s license “to visit the doctor, shop 


for groceries, aud for other necessities and amenities of 
1 32 Vt. Stat. Ann. § 8903. This provision imposes upon Vermont 
residents a tax on the purchase and use of motor vehicles. 


If the tax duo under... seetion 890? of this title is not paix 
as hereinbefore provided the commissioner shall suspend auch pur- 
chaser’s right to operate a motor vehicle within the state of Vermont 
until such tax is paid .... 
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” that no other member of his family residing 


daily life, 
with him had a driver’s license, and that the suspension 
was causing him “tremendous hardship, and irreparable 
and immediate harm.” He alleged that the classification 
of motor vehicle operators on the basis of their liability 
for payment of a purchase and use tax violated the Equal 
Protection Clause of the Fourteenth Amendment. Plain- 
tiff moved that a three-judge court be convened pursuant 
to 28 U.S.C. §§ 2281 and 2284. The district judge did 
not reach that question since he held that maintenance 
of the action was barred by 28 U.S.C. § 1341 and accord- 
ingly dismissed the complaint for want of jurisdiction.‘ 

A few points can be cleared away at tlie outset. Plain- 
tiff does not seriously dispute the judge’s conclusion that, 
as required by 28 U.S.C. £1341, “a plain, speedy and 
efficient remedy may be had in the courts” of Vermont. 
See 1° Vt. Stat. Ann. §4711 (authorizing declaratory 
-elief, V.R.C.P. 65 (authorizing issuance of temporary 
“es aining orders and injunctions); Graves v. Tow. -f 
Waitsfield, 130 Vt. 292, 292 A.2d 247 (1972). There is 


no exemption from the anti-injuiuction act relating to state 


3 Although the complaint had originally sought to maintain the action 
on behalf of “all persons in the State of Vermont who have had their 
license [sic] suspended for failure to + a Vermont Motor Vehicle 
Purchase and Use Tax,” it was later stipulated that plaintiff would 
withdraw iis class action allegations, that the Commissioner would 
extend to all persons similarly situated the same relicf as the court 
might decree in favor of plaintiff, and that the Commissioner would 
not object to an order directing him to restore the driving licenses of 
plaintiff and all intervenors whose driver's licenses had been suspended 
for the same reason (whose intervention the Commissioner would not 
oppose) until further order of the court. Similar statcsmanship by 
plaintiffs’ lawyers and government couns:] would avoid much useless 
bickering over class action designation in cases where a plaintiff seeks 
declaratory or injunctive relief against state or federal officials. 


. We note in passing that this issue was appropriate for resolution by 
the single judge and, accordingly, that appeal lies to this court and not 
directly to the Supreme Court. Gonzales v. Automatic Employees Credit 
Union, 48 U.6.L.W. 4025 (U.S. Dee. 19, 1974). 
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taxes, 28 U.S.C. § 1341, such as there is in the general 
statute against enjoining state court proceedings, 28 
U.S.C. § 2283, for instances where an injunction is “ex- 
pressly authorized by an Act of Congress”, e.g., the Civil 
Rights Act, 42 U.S.C. § 1983, and its jurisdictional imple- 
mentation, 28 U.S.C. §1343(3), sec Mitchum v. Foster, 
407 U.S. 225 (1972). We have thus held, both before 
Mitchum, American Commuters Ass’n, Inc. v. Levitt, 405 
F.2d 1148 (2 Cir. 1969), and thereafter, [ickmann v. 
Wuiick, 488 F.2d 875, 876 (2 Cis. 1973), that invocation 
of the Civil Rights Act loes not suffice to create an ex- 
emption from 28 U.S.C. § 13541. Indeed, many of the 
actions at which the state tax injunction was deliberately 
aimed raised constitutional claims of the sort now heid 
to be embraced by the Civil Rights Act, Lynch v. House- 
hold Finance Corp., 405 U.S. 538 (1972). See also 1d. at 
542 n.6, Finally, plaintiff derives no benefit from I/arper 
v. Virginia Bad, of Elections, 383 U.S. 663 (1966), invali- 
dating Virginia’s poll tax, since the defendants in that 
case had not raised the issue of the applicability of the 
state tax injunction act, and neither the majority nor the 
minerity opinions advert to it. 

Despite these considerations which might be thought to 
point to affirmance, we take a different view. Clearly plain- 
tiff Wells is not secking to restrain the “assessment” or 
“levy” of a tax under state law. The state’s claim, sus- 
tained by the court below, is thot he is secking to restrain 
‘ts “collection”. We are not impressed by Wells’ argu- 
ment that he is not seeking to restrain collection hecause 
he cannot pay the tax, whatever Vermont ma) "9; doubt- 


less the state believed that the sanction of revocation of 


a driver’s license, like the older methoe of imprisonment 


for debt, might cause some money to be produced from 
somewhere, despite a taxpayer’s protest that he has none. 
“Qollection”, of course, could be read broadly to include 
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att 


anything that a state has determined to be a likely method 
of securing payment, and the district court reasoned that 
“‘eollection’ and ‘enforcement’ are so intertwined in- 
extricably with one another that we would be required to 
draw an impossible distinction between the means and the 


end of the tax collection process in order to accept plain- 


tiff’s contention in this regard.” We do not ! . how- 
ever, that Congress intended to go so far. The « xt and 
the legislative history, see IIR. Rep. No. 1503, 4 Cong., 


Ist Sess. 2 (1937); Sen. Rep. No. 1035, 75th Cong., Ist 
Sess. 1-2 (1937); 81 Cong. Ree. 1415, 1416 (eb. 19, 1937) 
(remarks of Sen. Bone), lead us to conclude that, in speak- 
ing of “collection”, Congress was referring to methods 
similar to assessment and levy, e.g., distress or execution, 
compare Murray’s Lessee v. Hoboken Land and Improve- 
ment Co., 18 How (59 U.S.) 272, 278 (1856); Damsky v. 
Zavatt, 289 F.2d 50-51 (2 Cir. 1961), that would pro- 
duce money or ower property directly, rather than in- 
directly through a more general use of coercive power. 
Congress was thinking of cases where taxpayers were re- 
peatedly using the federal courts to raise questions of 
state or federal law going to the validity of the particular 


taxes imposed upon them'—not to a case where a taxpayer 


5 Bec Sen. Rep., supra, at 2: 


The existing practice of the Federal courts in entertaining tax 
injunction suits against State officers makes it possible for foreign 
corporations doing business in such States to withhe from them 
and their governmental subdivisions, taxes i ch vast amounts ond 
for such long periods of time as to seri disrupt State and 
county finanees. The pressing needs of these States for this tax 
money is so great that in many instonees they have been compelled 
to compromise these suits, as a result of which substantiol portions 


of the tax have been lost to the States without a judicial exam 
ination into the real merits of the controversy 


Especially pertinent is a letter by an assistant attorney general of the 
Btate of Washington and introduced into the Congressional Record by 
a sponsor of what is now $1341, in which there is detailed the history 
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contended that an unusual sanction for non-payment of a 
tax admittedly due violated his constitutional rights, an 
issue which, once determined, would be determined for 


him and all others. 


In the interests of judicial economy we add that, under 
the test laid down in Goosby v. Osser, 40° U.S, 512, 518 
: 
I 


(1973), the district judge should request the convening of 
a three-judge court, as ‘e apparently would have done but 
for his views with respect to the prohibition of 28 U.S.C. 
§ 1341. Although United States v. Kras, 409 U.S. 434 
(1973), provides substantial support to the state’s posi- 
tion, it does not “inescapably render the claims frivolous,” 
the test laid down in Goosby v. Osser, supra. 

Reversed and remanded with instructions to request the 
convening of a three-judge court. We understand the re- 
straining order and the stipulation of counsel, see fn. 3, 
will continue in effect pending decision uy the three-judge 
court. 


of litigation between railroads operating in that state and counti>s with 
respect to property taxes. The assistant attorney general noted that 
the railroads sued in federal courts on an annual basis to restrain 
collection of the taxes and ticd up the collection process for years. 81 
Cong. Ree. 1416 (Feb. 19, 1937). 
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| ' 
At a stated Term of the United States Court of my gr ~~ ae ee 
i it dat the United States Courthouse in the City of New York, on the 
Gizseit bald day of J anuary , 
one thousand nine hundredand seventy-fivo. 
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, Present: BON. J. COWARD LUMBADD 


ECN. HOURY J. PRICIDiY 
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Circuit Judges, eins ot es 
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Jerume J. Walls, on his own behalf ond on * = oo 
behelf of all those similerly situated, | | > OE 
Intervening Plaintifis; Edward A, Sveetser, 
Francesm,. Barbecu, Walter Holmes, Conrad 
Moore, David N. O'Connell, Laura May Noyes, | 
Ronald Miles Magoni, Shirley A, Marsh, t 
Robert Lee Booth, Raymond Chester Lucas, Jr. 
74-2067 


Plaintiffs~-Appellants 
Vs 
_ James E. Malloy, Commissioner ¢ * Motox 
Vehicles of the State of Vernoni:. | 
Deftendants-Appelicas. 


Appeal from the United States District Court for the 
District of Vermont 


This cause came on to be heard on the trans ript of record from the 
United States District Court for the District of 


Vermont , and was argued by counsel. 


ON CONSIDERATION WHEREOF, it is now hereby ordered, adjudged, 
and decreed that the oreo F R of said District 
Court be and it hereby is Cvorccd and that the action bo and i¢ 
hesseby is remanded for furtner prococdings in accordance with the 
Opinion of this court with costs to be taxed against the appellea. 


A. DANTEL FUSARO 
Clerk 


By Vincent A. Carlin 
CnieZ Deputy Clerk 
OPpy> * ; ag 
ates " Boenwrl 4 oon 
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UNITED STATES DISTALST COusT -38- 


| DISTRICT OF VERMONT 


JEROME J. WELLS. ct al 


i Civil Action No: 73-30 


JAMES &. UALLOY, Conmuicsioner 
| oaZ Moter Vehicles of the State ; 
of Veruont ; 


‘lainciffe and dofendant hereby ctipulate and agree what 
plaiutifi Jerome J. Wollse way ancnd his coapiaint by eliminating 


| gaction V thercof, which raqucscts the conveation of a three judge 


| court, and by changing Vi thereof to road as follows: 
| VI. _ RELIEG REQUESTED 


| Wherefore plaintiff prays the Court: 
‘ 


(1) To declare uvconsticutional so much of 32 V.S.A. 2896; 


ag requirce the Comaissioner of Motor Vebhiciecs to suspend motor 
| Vensese operatora' licaonses for failure to pay the Vermont 

| Purchase cnd Usa Tax; 

| (2, Jo continue during the pendency of thic action the 
| secerataing ovdera which havo been icsuce herein; 

(3) To order ouch further relief ac is approprist. and 


| jus. 


The partico otipulate that intervening plaintiffs may anand 


their complaiato in accordance with the amendmont requgeted by 


plaintiff Welle. 
The partico further stipulate and agroe that dofendart will 
administer 32 V.5.A. §8909 in accordance with any declaratory 


judgment iesued in thie action, and that defendant will restore 


VILLA & KOHN 


the right to operate a motor vehiite, aud the rights attendant 


artoaunrys at caw 


vi 


thereto, of any individual referred to in para?raph 3 0 
stipulation of the partics dated February 27, 1973 and March : ie 
3973 on file in this action, without requiring such individuals 


to formally intervene in this action. 


ior] 


This stipulation supercedes the provious stipulation of che 
particos, dated February 10, 1975, which previous stipulation 
erroneously failed to set forth the amcidment to the comp)aint 


of plaintiff Wells. 


Dated as of March 4, 1975. 


PrP. O df ox 2236 
UineGoure, Vermont 05461 


Attorney for Plaintiff Wells 


en ee. -- a0-o a ee 


-al Aid, Inc., 


Attorueys for Intervening 


Plaintiftia 


s/ Richard M. Finn 
Richard M. Finn, Vaq., 


Assistant Attorney Cencral 


OffLce of the Attorney Gensral 


Montpelier, Vermont 05602 


Actoruey for Defendant 


VILLA 


artanrnry® 


KOHN 
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NITED STATES DISTRICT COURT 


JEROME J. WELLS, et al 


: Civil Action File No: 
ve . 
73-30 
JAMES E. MALLOY, Commissioner : 
of Motor Vcechdcles for the : 
State of Vermont 
STIPULATION 


Plaintiffsand defendant hereby stipulate and agrec that, for 
the purposes of determining tuc constitutionality of the Vermont 
Statutes challenged by piaintifis, pursuant to plaintiffs’ motion 
for summary judgment, the facts alleged by plaintiff Jerome Wells 
in his complaint, and alleged by 4dntervening plaintiffs in 


their complaints, may be considered co true. 


Dated? Myo oh 27,1975 


a La Snel 


Kohn, Laq., 


for Plaintiff Jerome Well: 


/ Ff 
, ri Pf 
ri ie aE Pe 
P ‘ L,4/ / - x A ne 
Dated: Age. t I 174 let Me LLL (Ba Fay "NE a! -<-¢ oe ee 


Vermonet Legal “Ada, “Ine ‘ 
Attorney for Satervastes Plaintiff: 


— 
_ ) Zé F pig) f= 
aveas Ripril Il 1725 Lara en ee 
Dated: f i \ ek ieee acai me, he Acta 
/ Richard M. finn, B6q-, 
Assistant’ Attorney General 
Attoracy for Defendant 


} -41- 
| | 


DTSTRICY OF VENMGNT 


JEROME J. WELLS, et al ; 
I : 
| ; Civil Actioa File io; 
\| va 
| 73-30 
l} JAMES be Mahesh, CONBMLEIIONEC 
| of Motor Vohicles for che : 
| Scaée of Vermont F 
\ 
i HOTLIO: Ot FOR wis iA a wae Tat 2. 


\ ‘ ~1{ GLa t. wm te 9, a x oe > er ! wf » & 
Plaineifis thereby move foe aumenns judgment in tnaio action. 


; 
/ ae 
- 1G727 —- ff / 
ae as (72 Fe S te | 
Vatea: fi pel “~ / AY 7Cy Ce f\FCWH 
4 Pr 4 
i / AE 
cake # se JOR Lav ‘ 
} wisesoucy;, Verwmout G546l] 


Attorney For Plaintiff Jerome Peal: 


| pated: Ape | AS, 1770S" s/ J Ct / . Doolcy cy TL 


VERNOMT Baer ES ALD, de 
Attorney for tnteeveniag Pleatatif£s: 
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UNITED STATES DISTRICT COURT 
cain! neers 
FOR THE 


DISTRICT OF VERMONT 


~ ~ 7% x 
Jerome J. WeCiiS $ 
(1: : | 
ae | and 
} ; | 
— ", oe ee. ae eee = ee a,” ‘ 
sili,’ 1 Edward A. oweetser, s#rances Me : } 
a en Da ha Att Nartria W Athannalt? ° : 4 4 | 
\ = aan Barpeau, Vavid Ne VY Connell, : Civil Action } 
— : Conrad Moore Waltar Holmes } 
‘A onraad MOOT Cy Walver MmOuliCo, 


se...” Laura May Noyes, Ronald Miles : File No. 73-30 
fi. d ’ 


_——A Magoni, Robert Lee Booth, 


) || Shirley A. Marsh, and : 

. Raymond Chester Lucas, Jr. : 

vob naymor n I ; Tey 

« ¢ $ } 
T+. + -_ . - 144 de $9 ° | 
Intervening Plaintiffs : 
i} $ | 
Ve $ 
: | 

James E. Malloy, Commissioner : 

- faA+ nn ~ 4 _ +L CHa e * 

of Motor Vehicles of the State : | 


of Vermont : 


ee _ Ww Zs ND a tI tas - Varm + 
Roger E. Kohn, Esq., Hinesburg, Vermont, 

A Mipnhacal Yaris hep Varmo: T.o02a7 AAG 
ana Micnael ner “35 Ue Vermont Legal Ald, 


cd i SQ ; 
na ee “Resi a ~ Bon A: aa 
rings Leia, Vermont, PI TD psiaintiliSe 


Richard M. Finn, Esq., Assistant Attorney 
General, Montpelier, Vermont, for defendant. 


This lawsuit involves the Vermont Motor Vehicle 
Purchase and Use Tax, 32 V.S.A. § 8901 et seq. Vermont levies 
a tax of four percent of the taxable cost of a motor vehicle 
purchased in Vermont by a resident, or, alternatively, four 
percent of the averaye book value o1 a vehicle at the time it 
|is first registered in the State or transferred to a new owner, 


| 
up to a maximum tax of $300.00. 32 V.S.A. §§ 8903, 8907. If | 


| 
ithe tax is not paid within 30 days of the date the automobile 


| 


lis registered, a penalty of one percent of the taxable cost 


la statute of statewide application, 28 U.S.C. § 2281. It now 


| 
| appears, however, that this cumbersome procedure is nov 


nh Sa 


EO.O ean 


but in no event to exceed $150.00 is impose 


jon 


. Se a 


§ 8905(c)(Supp. 1975). In addition to the penalty, the 
Commissioner of Motor Vehicles suspends the purchaser's right 
to operate a motor vehicle in Vermont until the tax is paid. 


Sati Ff Walle Aida not ~ 4 i | +a __ oe 
Plaintifi Ww 211s aia fou pay une tax imposea Dy 9 


8903 because he was unable to do so. Consequently, his right 
to drive was suspended by the Commissioner of Motor Vehicles, 
but Wells still needs to be able to drive to visit the doctor, 
shop for groceries, and attend to other details of daily life. 
No other member of his household holds a driver's license. 
Wells brought this suit to obtain a declaration 
that the suspension provision of 5 8909 is unconstitutional 
and an order that the Commissioner reinstate his driving 
privilege. Since the lawsuit was filed, other victims of 
§ 8909 have intervened as plaintiffs. We granted temporary 
relief pending resolution oi plaintiffs' claim that they have 


been denied equal protection of the jaw. 


The action is based on +2 U.S.C. § 1963, and we nave | 


| jurisdiction over such cleius by virtue of 28 U.S.C. § 1343. 


.nis suit is barived by 25 U.S.C. 9 1341 which concerns 
injunctions against the assessment, levy, or collection of 


state taxes. Sce Wells v. Milloy, 510 F.2d 74 (2d Cir. 1975). 


Originally it appeared that a three-judge court would) 


have to be convened to determine the merits of plaintiffs' 


R , err ; a : | 
claim because the complaint sought injunctive relief against | 


lnecessary because plaintiffs and defendant commendably have 


| cia 


entered into a stipulation which permitted Wells to amend his 
complaint to omit any request for injunctive relief, and the 
defendant in turn has agreed to administer § 8909 in accordance} 
with any deciaratory judgment we may issue. Since the 
plaintiffs do not request injunctive relief nor is sucn relief 
contemplated, we may proceed to the merits of the constitutional 
claim. Kennedy v. Mendoza-Martinez, 372 U.S. 144, 155 (1963). 
he case is before us at this time on cross motions for 
|summary judgment since the facts are not in dispute. Fed. R. 


Civ. P. 56. 


iffs claim that § 8909 sets up two classes: 


m m 


people who owe a Purchase and Use Tax assessme 


4) 
is 
ve 
c 
ct 
@) 


the State, 


| and people who do not. The Commissioner of Motor Vehicles is 


required to suspend the driving privilege of any person who 


> 


| owes but has not paid the tax. Plaintiffs argue that Vermont | 


+ 


|Must demonstrate some compelling state interest to justify | 


| suspending the right to drive solely for the reason that an 


| individual has not paid this tax. They aiso argue that even | 


if strict scrutiny is not appropriate in this instance there is| 
istill no rational basis for the suspension since payment o7 
nonpayment has nothing whatsoever to do with an individual's 


ability to drive carefully and safely. 
| At the outset we must decide whether or not to 
lappay the strict equal protection test. Where a statu 
iburdens a fundamental right or draws a suspett classification, 


I 
lls ‘ , ; ‘ ‘ 

it must be able to withstand strict scrutiny in order to 
| 
|survive an equal protection challenge. In this instance there 


| 
lis no fundamental right. Although a driver's license is an 


ge . 


i] . ‘ 4 . ~ 


| important property right in this age of the automobile, it does 


Paiitaz | > + 4 lindesn 4a oo aus 2 + 
not ioiiow tnat tne rignt to arive iS iundamental in tne 


+ 7+ 4 - 7 _ a Amntanin A + c 7 Ty be an + 
constitutional sense. San _} onio Independent School District 


| 

vy. Rodriguez, 411 U.S. 1, 30-34 (1973). Bell vy. Burson, 402 

| U.S. 535 (1971), is not to the contrary. Bell only holds that 
| the right to drive cannot be taken away without procedural due 
process of law. Since there is no fundamental right to drive, 


the statute draws a suspect 


| States v. Kras, 409 U.S. 434, 446 (1973). Clearly § 8909 
| ae : P vi 
| draws no suspect classification along such lines. 


Plaintiffs cite two cases from this district as 


. — ra + | ae ees oe ee ie +} dont " L "A 
authority for the proposition tnat tne strict test snouiad 


lesa " sas iain cil ad Y ay wt ae on ee ae ot atal 
appiy wnere suspens 10n Of tne Trignt to arrive 1S atv SUaKe. 
| 


M417 5 ‘7 ka eee Ls sx We FO\~. Wrnick 
Miller vy. Maiioy, 343 F. Supp. 46 (D. Vt. 1972); Wright v. 


||Malloy, 373 F. Supp. 1011 (D. Vt. 1974), aff'd, 419 U.S. 987 


(1974). Miller involved suspension of a driver's license 


convicted of "operating, taking, using or removing a motor 


ivehicle without the consent of the owner" to furnish proof of 


| 
| 
|financial responsibility at the peril of losing his license. 
I 
iThe court decided that it had to find a compelling state 
'} 


tinterest in order to justify the suspension because the 
| 


a! 


icumulative effect on plaintiff's liberty and right to travel 
iplus the greater burden on persons of modest means inherent 
lin any state statute that makes a financial demand on its 


lcitizens required application of the strict test. The cowct 


\ 


went on to find a compelling state interest in Vermont's 


ye 


itir ite concern for the financial security of victims of 


highway accidents who might be injured bodily or in their 


> 


property through the carelessness of drivers who had given 
evidence of an inability to drive safely in the past. In 


Wright the court did not find it necessary to reexamine 
the reasoning in Miller, so tnat case adds little to the 


careful consideration, we do not consider 


is controlling precedent. In the first place, 


ws 


ler was decided before San Antonio 


District v. Rodriguez, supra, in which the Supreme Court 


relative wealth was in any way suspect. Wright v. Malloy, 
supra at 1019. Secondly, ~‘e do n find a liberty interest 
1 ~ = . a ie | 7 | 
here to the same extent as the court found in Miller. Miller 
| 
was in jail on an unrelated assault charge. He claimed that 


if his driving privilege were reinstated he would be able to 


take advantage of a prison work-release program. Without 


the right to drive he would have been unable to commute to 


We anh) 7+ - Waentital wr -_ - $ } auntitea . 7 
water bury State nospitvas wnere a JOVv awaited nim. in 


contrast to Miller, the other plaintiffs in 


this lawsuit, know, are able to go freely where 


they wish, subject only to the limitation that they may not 


ia awe in weet ~ . an . — an 4 ‘ 
operate an automobile. As the court said in 


7h " r ) rey] } } { 
velmone may No Longer WC ChOUPTiL OL 


as having only 
dirt roads and an inadequate transportation and highway 


system." Miller v. Malloy, 


supra at 50. It is certainly 
possible to get from place to place using public transporta- 
tion or by taking advantage of the good nature of friends or 


family members. None of the plaintiffs needs to regain his 


driving privilege in order to be released from confinement. 


a47= 
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ime urt in Miiier bdasea its qaecision to apply one sStricr 
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ves. on tne cumulative weigny O41 several arg imentS. vince 
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s@ arguments nas veen qisparagea by 4 subsequent 


3 4e4 - ciao Gear Be al 4 P .- =a lnae nat anni% ‘ 
decision oi tne supreme Loure ana ano cner goes nov appiy tO 
2 


e think the controlling factors have been aiverea 


ent twnav wne Milsii© nolaing snouliad nov de 


Ot nama 4 — ink . . . : ana foomAnamonts 
wince twnere iS NO Suspecdc lass ana no ilunaamenta.s 


oh + tn 7 5 4 +itae ‘4 ++ 
right invoivead in tnis da 


we y ) ) 
WOU, vlicC a 


measuring the propriety of Vermont S C.45S58S1i1iC tion iS 
=) i h J 
« 


*) 


wnetner tnere iS @ ravionar istification itor tne iines wnhicn 


« 7 . . - ; a 
have been arawn. nitea vi es V._ ipra at “+O. 
The an + ~ 7) Ke a c 12 reo Y ron + r > ce ca t 
ine rationai bdasiS iS Teaa y apparent oecause tne 
Di mahac aA Tan Tae te & vawa . nting meas and 
i chase and Use Tax is a revenue coliecting measure and 


ho 
Ve 


c or . - “ . 5 . 4 eee Ye 
§ 8909 is clearly designed to aid in the collection ol 


ral 1 S10 — wie 2 » Sas ee ae wisan 4 anh 

tax. pince iosin one's rignt to arrive isSa reat inconvenience 
oS 5 5 

+ 7 . eo Aa ‘ y -— + + y woe 

vne potential LOSS ¢ as an ncentive to maxe prom yt 

natn any te. A + ntaneatand ws‘ nit Pie te endian hat 

payment. We do not understand piaintiilsS to argue thar 

*Talale i ie ssi od na ae m 4 ‘ P "er * 4- | . ha +> 1,7 | 

8909 is not eliective. LO ne convrary, tne Tact tnat weiis 


brought this lawsuit indicates that he believes tne State's 
strategy is too effective to ignore. Accordingly, we find 
there is a rational basis for suspending an individual's 
right to drive until he has paid any Purchase and Use 


argument is tnat § 8909 


mL, 


> + rmiict nf ntlain*++4 Ff fa ! 
The thrust of paainviiil S 


cannot be justified as an exercise of the police power, but 
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a + e “ man’ m4 + — ‘ & 2 q ry 4 Bde 42 
that argument misses the mark. Section 8909 is justified by 
fermont!'« nower +o tax which is an ini _ +n4 bit £ 
Vermont S powel vO tax MmiCi io aii innerent attriodute Ol 
sovereignty. Bode v. Barrett, 34% 3, 585 (1953). 
A state may place ~estrictions on a s right to us3 
his car on public highways for reasons which are not 
+ . 
34 saat ley Iatrad +a 4 a haal +} = te hay nA wolfar $ 
directly related to tne heaitn, Saiety, ana weilare Ol 
i iia i ee a . — a. oT nent 
society. See Earnhart v. Heath, 369 F. Supp. 259 (E.D. Ark. 
10° Ye B4a74 Mat Tas 795 T+ in } lat 
1974+) 5 BDI€ling Ve. MAallOV, i355 Vt. ; No. 229-74 (Oct. 75 
1975). 
Taxing Power 
my aa 4 we a an e ~~ . a+ bind w 4 — » ad 
Vul inquiry qaoes nov ena av vhis point, nowever, ior 
G7aintifFfae are +ha + S4nce +} righ+ % In 91) 
plaintiils aiEUuUe vLiiad suspenaing wne fl LgNnv tO adrive causes 
rennal ardchin Thay alen ro hat + lecielat 
pel sonal narasnip. iney aiso ireue nav tne Legisiatur 
shou.d not suspena 1e right to drive but should instead 
944 _ nite - pal , t ee a+ a Tae n anditic 
require payment of the Purchase and Use Tax as a conditicn 
) 
precedent tu registering a motor venicie. In essence thes 
arguments are perfectly consisterc¢ with our conclusion that 
. arIV 4 - 4 - = : $< a . + 4 ma) 7 , at 7 + 
the collection stravegy in 6909 is ~vionaily related to 
-_ roe | 7 at ts Been ee 7 . on - . + 4 » ho on 1 2 + 
Vermont's legitimate interest in coliecting taxes which the 
7 at atatkeane aa Le T ‘ ow 4 LL. : - . . ao 4 au & 
Legisiature has 4MPOSCQe Piainvwiiis in eiitfect admit that 
| statute ay attack ic a4 a% na a a -4 hit 
the statute they attack is rational and eliective, Dut even 
so they argue tnat suspending the right to drive is beyond the 
a7 f fe 4 and 4 ‘ {an ton 4 . ‘ Mp, 4 e seen / 
paie Oi 141T ana ust collection tecnniques. Tnis argument 
requires us to dete:mine whetner y 5909 transgresses any 
sami + +} , mm ° } y ° a+ le ; 
limits there may be on a sta S auvnorivy to 
methods for llecting +t} taxes which it has imposed 
metvnoas ior CoOoliecvuing tle axeS wnicn iv has imposed, 


The power to tax if an 
sovereignty. Bode v. Barrett, s 


nherent aspect of 


Included within 


| 
| 


| 
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. ras +heo __ . , 
the power v< tax 1S tne owe to eniorce uniisiolms ne 
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pay a tax in any amount 4t sees fit. Bankers Lrust VO. Ve 
Blodgett, 260 U.S. 647, 651 (1923). Clearly suspending 

ss is in one sense a penalty, and conversely, 
the fear of incurring an additiona. mas a fine for late 


payment oi a tax iS an ancel ive to pay promptly. but 


though there may be some difficult 


apart, a distinction can be drawn. In theory a coercive 
device is only proper to compel payment. Once the tax is 
paid the pressure should be removed. This is the theory which 


underlies civil contempt of court. See International 


f driving privileges only so 
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suspension OL 
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disappear, we nevertheless are bound by tne tacts ol this 


hat plaintiffs' inability to pay the tax 


case, and we assume Ut 
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more apt to suspend driving privileges at such time as 
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prac tical iv pe ssibilit} » NOL to mention a invasion of | 
| privacy, for Vermont to maintain so vigilant a surveillance 


f niaintet Ffa! PEnmanad Dat wy e ~~ . PMA 
| of plaintiffs' finances. Rather than be @ watcn dog, Vermont 


has taken this tack to remind plaintiffs of their continuing | 


obligation. Furthermore, this kind of indirect collection 


technique may well be the only method whieh is financially 
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United States v. Smith, 62 F. Supp. 594 (W.D. Mich. 1945). 
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urcnase and Use lax was ouvstandin Would erace tne 


appealing anc in iact the iegisiature as adopted tnis 


suggestion, we do not think the present solution is so 


"4114 2 ntl 14 lar | nrenaennah?) ’ | 
unjust that we snouiad declare it unreasonaDJ.¢ and thus 


| overrule the legislature in the field of taxation, an area 


| | 


peculiarly suited to legislative accomodations and %ne in 


which courts have traditionally walked very softly. San 


' ~ ™~s 


Antonio Independent School District v. Rodriguez, supra at 
4O-41. 


Plaintiffs bolster their argument ag inst tne current 


remedy by stati ere is no logical limit to Vermont's 


power to use the threat of suspension to compel citizens to 


honor all sorts of obligations, obligations which may be 


totally unrelated to use of the highways. But we need not 


4-1 


decide whether suspending the right to drive would be 
o 


| unreasonable if it were totally unrelated to an undischarged 


obligation because in this instance the Purchase and Use 


Tax is closely related to the right to drive. Defendant's 


counsel advises that the entire amount collected goes into 


highway fund and is used to improve the highway system 


for the benefit of all users of the roads. This is clearly | 
| 
| 


a 


| the statutory intent. See 32 V.S.A. § 8901. In light of 


the purpose to which the tax is put, it is certainly sensible 


| to withdraw a person's driving privilege for failure to pay 
it. In Earnhart v. Heath, supra, a tax on all personal | 
property was involved, and in addition the bulk of the revenue 
raisei by the assessment went to public education rather than 
to improve the highways. Even though the tax obligation and 

| the use of the money raised was not closely related to the 

|| use of automobiles, the state could still refuse to register 
motor vehicles to compel payment. 

\ In Bieling v. Malloy, supra, the Supreme Court of 


the State of Vermont upheld the constitutionality of 23 


V.S.A. § 604 which empowers the Commissioner of Motor 


Vehicles to suspend the motor vehicle operator's license of 


~5 hu 


those individuals who fail to pay their poll taxes. The 
poll tax becomes part of the general funds which support all 
of the local functions of a municipality. As such the use 
to which the tax is put is far broader in scope and less 
relevant to motor venicle operation than the Sales and Use 
Tax in the instant case although in Bieling the court notes 
that general town taxes usually contain a highway tax 
within them. In sustaining the constitutionality of § 604, 
the Vermont Supreme Court points out that the problem is not 
one involving motor vehicle operators but rather one of the 
taxing authority of the state together with the power of 
the sovereign to bestow and withhold a privilege and decides 
that the withholding of operators' licenses for non- 
payment of poll taxes is a reasonable and valid exercise of 
the state's power to assure that citizens who share the 
YXenefits of government likewise share its burdens. 

Present in the case before us and not present in 
Bieling is the admitted poverty of the plaint ffs and their 
inability to pay the tax. However, as discussed earlier, 
poverty alone does not create an unreasonable classification 
for equal protection purposes and although the plaintiffs may 
suffer inconvenience by the deprivation of their motor vehicle 
licenses, such deprivation does not amount to a denial of a 
right fundamental in the constitutional sense. 

In summary, it appears that Vermont's decision to 
suspend a person's right to drive if he has not paid the 
Purchase and Use Tax is a permissible tax collection strategy, 


even though plaintiffs are unable to pay the tax at this time. 


The suspension is not so harsh as to be unreasonable, and 
the collection remedy is related both to the tax on the 
purchase or use of a motor vehicle and to the use of the 
revenues is by the t i highway purposes. 

motion for summary 
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is denied, a fendant's motion is granted. he 
temporary restraining orde i ffect are hereby dissolved. 
Let the Clerk enter 


costs. 


this 24th 


\ 
SS Et Oe 
District sie’ 
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ecently amended 32 V.S.A. 
istration of an automobile for 
id. Act No. 96, approved 
y 1, 1976. 


1/ The Vermont legislature 
| § 8905(a) to prohibit the reg 
| which the tax had not been p 
| April 30, 1975, effective Ju 


. | 2/ See note 1, above. 


| 3/ Two Kentucky cases have nel tat 

| requiring payment of personal property taxes prior to 

| registering an automobile were improper. See Schoo v. Rose, 
| 270 S.W.2d 940 (Ky. 1954); Department of Revenue v. Williams, 
351 S.W.2d 875 (Ky. 1961). Schoo required that all personal 

rst r = ry 

| property taxes be paid as a condition precedent to registra- 
| tion, but Williams only required payment of the tax on the 

| vehicle itself. Although the statutes in question were found 
| to be in violation of the Kentucky constitution, the grounds | 
| of decision in each case was that the statute only applied to 
} f . as . 
! 
| 


a t 
certain subdivisions of the class of all car owners. 
Consequently, the statutes were special x laws as opposed 
| to laws of general application. This characteristic made 
| them invalid and not the fact that registration could be 
| denied for nonpayment of taxes if the statute were otherwise 


| fair and even-handed. 
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4i)/DGMENT ON DECISION BY TIik COURT 


DISTRICT OF VERMONT 


CiVii. ACTION FILE NO. 73-30 


} 


Wells et al 


Jerome J. | 
vs. JUDGMENT 


| 
de } 
James E, loy 
J 
| 
This action came on for trial (hearing) before the Court, Honorable Albert W. Coffrin 


, United States District Judge, presiding, and the issues having been duly tried 


(heard) and a decision having been duly rendered, 


It is Ordered and Adjudged: Plaintiffs' motion for summary judgment 


r 


is denied, defendant's motion is granted, Tne temporary 


cfect are: hereby dissolved. Judgment 


restraining orders in ef 


entered for the defendant without costs, 


Dated at Burlington , this 24 day 


of October > were s 


‘a Les, és) till | 


Clerk at 
| 


— | 


UNITED STATES DISTRICT COURT 
FOR THE 


| DISTRICT OF VERMONT 


CIVIL ACTION FILE NO. 73-30 
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| JAMES E. MALLOY, ‘ 
| COMMISSIONER OF MOTOR :: i o 
| VEHICLES OF THE STATE SE 
| OF VERMONT z: =a 
| ia 
| wn 


Notice is hereby given that plaintiff in the above 
& t 


action, and all intervening plaintiffs, hereby appeal to the 


United Staiege Court of Appeais for the Second Circuit from the 


| order of the District Court dated October 24, 1975 denying 


| motion for summary judgment, and dissolving the temporary 


| restraining orders which were in effect. 


rh 


| Dated this 18th day of November, 1975. 


¥ pe 
| RO} »» KOHN 
| Yr / : , Cc 
re $f bDOX 190 
patie fae Serr 
Hinesburg, Vermont O546] 


Attorney for Plaintiff 


e 


Vermont Leg 
Attorneys for Intervéning 
Plaintiffs 


| plaintiffs' motion for summary judgment, granting defendant's 


UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF VERMONT 


JEROME J. WELLS, ET AL., 
Vs. : CIVIL ACTION FILE 


JAMES E. MALLOY, : 
COMMISSIONER OF MOTOR : 
VEHICLES OF THE STATE : 
OF YERMONT : 


COMTDIITATTON 
STIPULAT ION 


The parties to the above entitled action, by and through 
their attorneys, mutually agree and stipulate as follows: 

1. The temporary restraining orders which were issued 
in this cause with respect to the above plaintiff and intervening 
plaintiffs will be treated by the parties as remaining in effect 
until the termination of this litigation. This stipulatio’ does 
not apply to any persons who have not, as of the present, inter- 
vened in this action; as to any such persons, no agreement or 
stipulation whatsoever is being entered into. 

2. The parties agree that no transcript is necessary for 
the prosecution of the appeal in this cause, as this case was 


. decided by the District Court without the presentation of any 


testimony or other evidence. 
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Dated as of the 2lst day of November, 


+ 
Ne) 
~ 
uw 


° s/ Roger E. Kohn 
Roger E. Kohn 

° 

‘ 


P.O. Box 136 
Hinesburg, Vermont 05461 


Attorney for Plaintiff 
s/ Michael H. I 


pson 

rrr) ae Xk . ——_ aaa 
Legal Aid, Inc. 
Attorneys 


Vernont 


for Intervening 
Plaintiffs 


) ~} le | ” ir t y =. es 
icnara M™ I in, 


slstant 


Attorney General 
Office of the Attorney General 
Montpelier, V 


Be Vermont 05602 
Attorney 


y for Defendant 


